
Warrants in Brockport upheld
Judge: Municipalities have broad powers to enact searches
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In a case raising a constitutional ques-
tion now at the center of a battle over the
City of Rochester’s administrative
search warrant law, a state Supreme
Court Justice has ruled municipalities
have broad police powers to enact
administrative search warrant laws.

During a special term July 21, Justice
Matthew A. Rosenbaum upheld the Vil-
lage of Brockport’s new law permitting
property searches to ascertain building
code violations. 

Among other things, the village law
requires periodic inspection of rental
properties and allows inspectors to
obtain an administrative search warrant
if the owner does not consent to an
inspection.

A group of landlords argued the vil-
lage is attempting to force illegal zoning
changes and failed to follow required
legislative procedures to enact the new
Chapt. 36 of the Village Code. Brockport
Sweden Property Owners Association v.
Village of Brockport, Index No.
2009/01706.

In their hybrid Article 78 proceeding
and declaratory judgment action, the
property owners said the village board
failed to comply with the State Environ-
mental Quality Review Act. They argued
the local rule is unconstitutional and
inconsistent with several state laws.

The landlords’ attorney, Alan Knauf of
Knauf Shaw LLP, said they plan to
appeal the judge’s ruling.

The new rule was adopted Oct. 6,
2008 as a means to bring the village into
compliance with Minimum Standards for
Administration and Enforcement of the
New York State Fire Prevention and

Building Code.
The village was not required to comply

with SEQRA in amending the code
because it “has regulated rental proper-
ties in the village for many years,” and
the amendment “constitutes continuing
management,” Justice Rosenbaum
wrote.

The court also determined the village
did not need to obtain approval from the
state’s Uniform Fire Prevention and
Building Code, since the amendment
did not affect construction standards.

The property owners also argued
Chapt. 36 violates the state’s Municipal
Home Rule Law, which states a local law
may not embrace more than one subject
of the building codes. Chapt. 36 applies
to “dwellings, buildings … premises,
structures, land and equipment.”

But the court determined Chapt. 36
describes one subject matter based on

its title, “Minimum Housing and Build-
ing Code.”

The court also upheld the amended
local law as constitutional, finding it has
a rational relationship to the end sought:
“‘Legislative enactments in furtherance
of the police power of a municipality are
presumed to be constitutional and are
judicially unassailable if they are not
arbitrary and bear a rational relationship
to the end sought to be achieved,’” Jus-
tice Rosenbaum wrote, quoting Huggins
v. New York, 126 Misc. 2d 908 (Sup. Ct.
1984).

The owners argued in their 49-page
court petition that a “refusal to allow a
search without a warrant cannot, in and
of itself, present probable cause for
issuance of a warrant,” in violation of
the Fourth Amendment. That argument
also was rejected.
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Under Chapt. 36, an inspector must
have “reasonable grounds” to believe
code violations exist in order to inspect
the premises, the judge noted.

In his bench ruling, Justice Rosenbaum
also cited an Appellate Division, Third
Department decision upholding a similar
law in the City of Kingston, N.Y.

Like Chapt. 36, the Kingston ordinance
provides for periodic inspections of rental
properties and authorizes inspectors to
apply for a search warrant if the owner
refuses to consent to the inspection.

“Inasmuch as the plain language of the
Kingston City Code requires either the
consent of the owner or a valid search
warrant in order for the Building Safety
Division to inspect property, we find it to
be facially constitutional,” the Third

Department panel ruled in the case of
McLean v. City of Kingston, 57 AD3d
1269 (2008).

An attorney for the village, Michael
Leone, argued the U.S. Supreme Court
recognized a distinction between adminis-
trative search warrants and criminal
search warrants in the case Camara v.
Municipal Court, 387 U.S. 523 (1967).

With “a criminal search warrant, you’re
looking for illegal behavior … that can
subject a person to criminal charges,”
Leone, a partner with Harris, Chesworth,
O’Brien, Johnstone, Welch & Leone LLP,
told The Daily Record. “Over time, build-
ings can fall into bad disrepair. … You
can’t necessarily tell the [condition] of the
inside, from the outside.”

The battle over Brockport’s administra-
tive search law raises competing visions
for the community’s future.

Community impact
In the Village of Brockport, they used to

say the population doubled when school
was in session at SUNY Brockport. For
more than 100 years, the village’s spacious
Victorian homes have provided housing for
college students as borders or tenants.

But more recently, concern about some
of the buildings’ safety and appearance
motivated village leaders to enact a more
stringent code. At the same time, the uni-
versity has constructed new dormitories
on its campus adjacent to the village.

In Rochester, Local Law No. 3, which
was adopted in February, enables city
officials to obtain judicial warrants to
inspect residential and commercial prop-
erties for code violations. City officials
and opponents of the law are now disput-
ing its constitutionality. 
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